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CRIMINAL CODE AMENDMENT BILL 2000 
Introduction and First Reading 

Bill introduced, on motion by Hon Helen Hodgson, and read a first time. 

Second Reading 
HON HELEN HODGSON (North Metropolitan) [3.33 pm]:  I move - 

That the Bill be now read a second time. 

I introduce this Bill today to repeal the mandatory sentencing laws, known in this State as the three-strikes laws, 
as they have been applied to the offence of home burglary in Western Australia.  It is an undeniable fact that 
there are sectors of the community in Western Australia that have a real concern, and in some cases fear, of 
becoming a victim of home burglaries.  I do not underestimate the seriousness of this offence.  This is 
demonstrated by the maximum sentence prescribed in the Criminal Code; namely, 18 years' imprisonment when 
the burglary is not aggravated - that is, accompanied by violence or threats of violence  - and 20 years for 
aggravated burglaries.  It is sobering to consider that the maximum sentence for non-aggravated sexual assault is 
14 years' imprisonment and for manslaughter is 20 years.  However, it is our role as leaders and legislators to act 
in a way that will best serve the public and in the long term will stop more offences, more offenders and more 
victims.  This is the only effective way to address the community concern.  

Victims of home burglaries are not helped by our current policies and by our mandatory sentencing laws.  This is 
clearly evidenced by the fact that since these laws have been introduced we have continued to experience one of 
the highest crime rates in the nation with regard to home burglaries; and police figures show that the rate of 
home burglaries is still rising.  It would be far more constructive for resources to be put towards developing 
proper rehabilitation and treatment programs that would prevent offending and stop people becoming victims in 
the future.   

It is not an easy task to answer the call from sections of the public for a visible response to crime.  Mandatory 
sentencing is a simplistic and non-effective answer.  While we continue to rely on this easy out, we will neglect 
our real duty to start on the road to find answers, to treat addictions, to provide education, to find employment 
and to teach parenting and life skills.  We cannot in good conscience stand by and put this problem in the too 
hard basket.  Those we serve in the community deserve better.  

This issue does not have one simple, quick and easy solution.  It will take dedication and hard work to develop 
initiatives that will work.  We must rise to that challenge rather than sit back and let the number of victims 
continue to rise while not presenting offenders with any way out of the cycle of crime.  Locking up an offender 
may have a short-term effect of protecting the community from that offender, but what about when the offender 
is released?  We need to seek long-term solutions.   

If a Government is serious about wanting to rid the community of crime, rehabilitation must be part of that 
agenda.  There is strong evidence that detention is ineffective in promoting rehabilitation.  To quote the Human 
Rights and Equal Opportunity Commissioner, “With mandatory detention, the overriding aim is incapacitation 
and not rehabilitation.”  Although the policy of “three strikes and you're in” enjoys popular support, that does not 
make it good policy.  The Government often does not follow the will of the majority, and does so, on most 
occasions we would hope, because it believes it is doing what is best, just and right.  

That is where I stand in the mandatory sentencing debate.  Just because ideas or policies may prove popular, that 
does not make them acceptable.  There is an onus upon those in public life to stand up to injustice and to do what 
is right.  This Bill provides the opportunity for us to do just that.  Politics is not just about polls.  To quote Justice 
John Dowd - 

It is easy to appeal to the prejudice of the community against drugs and crime.  Getting tough on crime 
using mandatory sentencing and “three strikes and you are in” legislation is usually electorally popular.   

It is not so easy, however, to make the community aware of the individual humanity of particular cases.  

The mandatory sentence of 12 months’ incarceration applies to any home burglary on the third conviction.  This 
makes it inherently unfair as it applies to offences ranging from the theft of food from an unoccupied and 
unsecured home through to home invasions when residents are home and are terrorised.  

In another debate in this place recently, the Attorney spoke of the place of morals and how he would stand up for 
those holding a moral position.  A moral position has been taken on this issue by a very large number of 
religious and human rights organisations.  The National Council of Churches opposes the laws.  Its members 
include the Anglican Church of Australia, the Antiochian Orthodox Church, the Armenian Apostolic Church, the 
Assyrian Church of the East, the Churches of Christ of Australia, the Lutheran Church of Australia, the Roman 
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Catholic Church, the Salvation Army and the Uniting Church of Australia.  The council's statement against 
mandatory sentencing laws in part states that mandatory sentencing as a legislative policy is a fundamentally 
flawed, unjust and inflexible approach to dealing with crime in our society; it is inimical to the principle that the 
punishment should fit the crime; and it impersonally prescribes a punishment and therefore removes the principle 
of judicial independence.  Further, mandatory sentencing automatically cuts off alternative and more creative 
ways of dealing with offenders.  The statement says that, in practice, mandatory sentencing impacts 
disproportionately on the Aboriginal population, underage youth, the homeless and other disadvantaged people 
in the community, and on those for whom imprisonment may be the least appropriate way of dealing with their 
underlying problems. 

At issue is the depth of our commitment to not only our international treaty obligations but, more importantly, 
the protection of human rights.  Our adherence to these legal obligations is not a mere legal nicety.  Australia 
does not commit itself lightly to international treaties, and these conventions have near-universal support.  The 
protection of children and young people is an issue of shared international concern.  The continued existence of 
mandatory sentencing laws greatly undermines our commitment to the same.  The process under which Australia 
commits to an international treaty includes consultation with the States.  The law that I seek to repeal was 
introduced after this State committed itself to comply with the relevant international treaties.  Western Australia 
committed itself to comply with the UN Convention on the Rights of the Child, ratified in 1990.  Article 37(b) of 
that convention states - 

No child shall be deprived of his or her liberty unlawfully or arbitrarily.  The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last 
resort and for the shortest appropriate period of time; 

Article 40.2(b)(v) states -  

If considered to have infringed the penal law, to have this decision and any measures imposed in 
consequence thereof reviewed by a higher competent, independent and impartial authority or judicial 
body according to law; 

Article 40.4 states - 

A variety of dispositions . . . shall be available to ensure that children are dealt with in a manner 
appropriate to their well-being and proportionate both to their circumstances and the offence.  

Article 9 of the International Covenant on Civil and Political Rights, ratified in 1980, states - 

No one shall be subjected to arbitrary arrest or detention. 

Article 14.5 states - 

Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a 
higher tribunal according to law.    

In its submission to the senate committee, the federal Human Rights and Equal Opportunity Commission made 
the point that a State’s action must be consistent with the promotion of the child’s sense of dignity and worth and 
must take into account the child’s age, the desirability of promoting the child’s re-integration, and the child’s 
assuming a constructive role in society. 

Considering the requirements that detention must not be arbitrary, it is generally considered to be so if it is 
incompatible with the principles of justice or with the dignity of the human person.  The lack of individually 
tailored sentences, which would consider such things as proportionality between the sentence and the offence, 
leads to the conclusion that mandatory detention does not constitute just sentencing. 

Article 40.4 of the International Covenant on Civil and Political Rights cannot be adhered to without individual 
tailoring of sentencing.  We know that property offences are related to economic status.  With mandatory 
sentencing, we cannot ascertain the offender’s motives for committing the crime.  We also cannot be sure that 
the punishment is not guided by ulterior motives - such as politics - that are totally disconnected to the individual 
circumstances.  It must surely be a political winner for a Government to instigate a “get tough on crime” attitude.  
There is no right of appeal or review of the term of the sentence as required under those conventions. 

The United Nations High Commissioner for Human Rights reiterates the concern expressed by the UN in its 
1997 "Progress of Nations" report that the level of incarceration of indigenous children is too high, and it 
reminds the Government of its international obligations under the Convention on the Rights of the Child, the 
International Covenant on Civil and Political Rights and the International Convention on the Elimination of All 
Forms of Racial Discrimination. 

Under the application of the three-strikes law in this State, a young person spends more time behind bars than an 
adult who has committed the same offence.  This was the effect of the availability of remission for adult 
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prisoners.  The situation will not be resolved under the new laws that abolish remission, as the amending 
legislation also provided that an offender sentenced under the new regime should be sentenced so as not to be in 
jail for longer than the offender would serve under the former laws. 
To March of this year, 88 young people had been dealt with under the mandatory sentencing laws since they 
were introduced, 80 per cent of them Aboriginal.   

Although not discriminatory on their face, in effect these laws discriminate against Aboriginal youth.  Their 
impact is to incarcerate more indigenous youth than any other group in society.  Both the United Nations 
International Children’s Emergency Fund in 1997 and the Australian Institute of Criminology this year found 
that indigenous children are at least 18 times more likely than non-indigenous children to be incarcerated, despite 
comprising less than 3 per cent of the national youth.  It is absurd for the Government to claim that mandatory 
sentencing laws are not directed at Aboriginal people when the overwhelming number of people who are caught 
in the net of these laws are in fact Aboriginal.  It is evident that these laws grossly disadvantage youth, and 
Aboriginal youth in particular, while at the same time they do not apply to the middle class practice of white 
collar crime. 

Constructive discrimination is as abhorrent as direct discrimination.  The southern states in America complained 
in the 1950s and early 1960s that their laws dictating that no individual could be enrolled to vote unless their 
grandfather had been enrolled in no way discriminated against blacks.  In effect, very few black individuals 
could say their grandfather was enrolled, as they were mostly slaves and forbidden to vote. 

To describe the impact that these laws have on young indigenous people, I shall use an example provided at a 
youth legal service forum.  An 11-year-old boy from the remote Aboriginal community of Bidyadanga in the 
Kimberley region who has an alcoholic mother and has never known his father had  broken into homes in search 
of food or money to buy food and was sentenced under these laws to 12 months at Banksia Hill detention centre 
in Perth.  That environment, including the English language, is foreign to him.  He has absolutely no 
understanding of the court processes that he is going through and no comprehension of the English language.  
This child lives an effectively homeless existence, has no legitimate source of income and no meaningful activity 
to pass his days, and is vulnerable to falling into substance abuse.  This all leads to a high possibility of his 
falling into crime.  This child needs support, not incarceration.  The result of mandatory sentencing laws is to 
equate homelessness, poverty, drug problems and educational difficulties with criminality. 

The overwhelming problem in that indigenous people are over-represented in prison populations.  There is no 
evidence that the intention of this law is to discriminate against indigenous Australians, but it is certainly the 
outcome.  The nature of the crimes included in mandatory sentencing and the extreme poverty and other social 
problems endured by this group result in an over-representation of Aboriginal people coming before the courts 
for mandatory sentencing.  Although the intention may not be to discriminate and the discrimination may be 
indirect, the end result is discrimination.  The targeting of certain crimes to be included in the mandatory 
sentencing regime, coupled with the failure to provide adequate education and translating services as well as the 
lack of improvement in poverty and health, results in discrimination. 

As a result, Australia has come under further international condemnation at a recent United Nations examination 
of race relations in Australia.  Among other issues, mandatory sentencing was identified as a major slur on our 
dealings with indigenous Australians.  It is morally wrong to arbitrarily lock up children, on some occasions 
hundreds of kilometres from their families and communities.  In allowing this to occur we are repeating the 
mistakes of our past when young indigenous children were forced to endure similar separation and incarceration.  
Whatever the merits of Banksia Hill as an institution, transferring these kids so far from their communities also 
breaches recommendation 168 of the Royal Commission into Aboriginal Deaths in Custody. 

Mandatory sentencing is about retribution.  It is about trying to placate a public incredibly anxious about crime 
without giving it a real solution to stop crime and to stop victimisation.  It entrenches alienation in the name of 
populist politics. 

[Continued on page 487.] 

Sitting suspended from 3.45 to 4.00 pm 
 


